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Business enterprises are critical actors in global development today. Swedish com-
panies have the potential to contribute to a fair and sustainable development but
for this to be realized, the companies need to respect human rights in all their
operations and also monitor their suppliers’ activities. States have a responsibility
to have effective legislation in place to prevent and address human rights viola-
tions by businesses. Demands are also increasingly being raised on financial actors
and institutional investors that they invest their capital in a responsible and sus-
tainable way. Some sectors pose higher risks and more challenges for companies
and investors, and certain markets are more difficult than others. Mining is an
example of a high risk sector and Colombia is a country where there are increased
risks for human rights abuses.

Colombia is the world’s fourth largest coal exporter. Cerrején is Colombia’s big-
gest coal mine and one of the world’s largest open pit coal mines. Sweden’s larg-
est state-owned company Vattenfall is buying coal from Colombia. The national
pension funds (the AP funds) hold investments in the three international mining
companies Anglo American, BHP Billiton and Glencore, who in equal shares own
the mining company Cerrején.

Focus of the report
This report discusses business and human rights with examples from coal mining
at Cerrejon in Colombia. It looks at Sweden’s policies in relation to sustainable
business and the roles and responsibilities of states, companies and institutional
investors laid down in the UN Guiding Principles on Business and Human Rights.
The report links this to the example of the coal mine Cerrején in Colombia, since
mining is a high risk sector as regards respect for human rights and Colombia
is a difficult market which means particular risks and challenges for companies
and investors. The report investigates Vattenfall and how they deal with the coal
supply chain and Corporate Social Responsibility (CSR) as well as the Swedish
national pension funds (the AP funds) and their responsibilities as institutional
investors. The report includes concrete recommendations to the different actors.
The report investigates implications for local communities of the Cerrején
coal mine in Colombia and raises voices of affected communities, particularly
in relation to involuntary resettlement, inadequate consultation processes, water
scarcity and current plans by the company to divert a river. The example of Cer-
rejon highlights the challenges for businesses and investors involved in mining
in a country like Colombia.



Enterprises are important actors in global development, but the state needs to ensure that

frameworks and legislations are in place to regulate the businesses. States have a duty to

protect against human rights violations according to the UN Guiding principles on business

and human rights. The Swedish government has taken some steps, for example the launch

of a national action plan. But the Swedish government needs to take a more active role as

legislator and introduce for example mandatory requirements on human rights due diligence

for companies operating in high risk sectors and areas.

Business enterprises - central actors

The operations of business enterprises affect development and
people’s lives in the countries of operations. In order to ensure
that business activities contribute to a social, economic and
environmental sustainable development, the state is responsible
for developing frameworks and regulations. The main inter-
national guidelines in relation to human rights are the UN
Guiding principles on business and human rights, which are
a set of guidelines for states and companies to prevent, address
and remedy human rights abuses committed in business opera-
tions'. The principles were proposed by the UN Special Repre-
sentative on business and human rights John Ruggie and they
were endorsed by the UN Human Rights Council in June 2011.
Business enterprises are central actors in the implementation of
Agenda 2030 and fulfillment of the global development goals.

Swedish policies on business and human rights

According to the UN Guiding principles on business and
human rights, states have a duty to protect against human
rights abuses by third parties, including business enterprises.

Business and respect for human rights
go hand in hand and should be part of
an active corporate social responsibility
policy. ... The Government would like to
urge and encourage all Swedish compa-
nies to use the international guidelines as
a basis for their operations and to set a
good example both at home and abroad.
The Government will act to support them
in this effort.

Mikael Damberg, Minister for Enterprise and Innovation,
Swedish National Action Plan for Business and Human
Rights, August 2015

1 UN (2011), Guiding principles on business and human rights,

The Swedish government has announced that Sweden shall
have ambitious policies for sustainable and responsible busi-
nesses. The government has taken some steps in this direction.
In August 2015, the government launched the Swedish action
plan on business and human rights in order to implement the
UN Guiding principles®. This was followed by a communica-
tion to the Swedish Parliament in December 2015 on policies
for sustainable business®.

Sweden was the sixth country in the world to adopt a national
action plan on business and human rights. The government sets
out clearly that it expects Swedish business enterprises to live up
to the UN Guiding principles and respect human rights. Itisa
positive step that the government plans to conduct a baseline
study in order to evaluate how Swedish legislation compares
with the UN principles and to determine whether there are
any gaps that need to be addressed. But otherwise, the national
action plan lacks concrete measures and proposals for legisla-
tions, for example regarding Swedish companies’ operations
abroad, so called extraterritorial legislation, and mandatory
human rights due diligence for companies operating in high
risk sectors and areas as well as for state-owned companies. The
UN Guiding principles stress that states should “consider a
smart mix of measures — national and international, mandatory
and voluntary — to foster business respect for human rights™.

The UN Guiding principles state that abuses of human rights
by state-owned businesses may entail a violation of the state’s
own international law obligations. Where states own or control
business enterprises, they have the greatest means to ensure that
relevant policies and legislations regarding respect for human
rights are implemented.’

2 Regeringskansliet (2015), Action plan for business and human
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In March 2016, the Council of Europe adopted recommen-
dations to EU member states on human rights and business®.
According to the recommendations, “member states should
apply such measures as may be necessary to encourage or, where
appropriate, require that business enterprises domiciled within
their jurisdiction apply human rights due diligence through-
out their operations”. This also concerns business enterprises
that are controlled or owned by states. The Council also rec-
ommends member states to encourage and require business
enterprises to display greater transparency. Businesses should
regularly provide information on their efforts regarding cor-
porate responsibility to respect human rights.

Policy coherence for development

The Swedish government has announced high ambitions and
a new start for its Policy Coherence for Development (PCD),
which was adopted in 2003 and forms the basis for coherent
policies that contribute to a global sustainable development.
The Swedish government stresses the important role of busi-

6 Council of Europe (2016), Recommendation CM/Rec (2016) 3 of

the Committee of Ministers to Member States on human rights

ness as an actor and partner in this work. Hence, sustainable
business is a critical policy area for the Swedish coherence pol-
icy. The government presented a communication on PCD to
the Parliament in May 2016, where sustainable business was
one of the thematic areas that was specifically analysed’. In
the communication, the government lists business in difficult
markets as potentially in conflict with the objectives of coher-
ent policies contributing to a fair and sustainable global devel-
opment. Difficult markets are characterized by, for example,
occurrence of violations of human rights and weak institutions.
The government states that Swedish companies shall lead by
example on how to integrate social and environmental respon-
sibilities in their business operations. They shall respect human
rights and environment in all their activities, which requires
special attention when the operations take place in countries
where the respect for human rights and environment is weak.
The government encourages the companies to hold a dialogue
on issues related to human rights with different stakeholders,
including trade unions and civil society.

7 Regeringskansliet (2016), Regeringens skrivelse 2015/16:182, Poli-
tiken for global utveckling i genomférandet av Agenda 2030,

Human rights due diligence

According to the UN Guiding principles, human
rights due diligence is defined as an ongoing

risk management process in order to identify,
prevent, mitigate and account for how a company
addresses its adverse human rights impacts. It in-
cludes four key steps: assessing actual and poten-
tial human rights impacts; integrating and acting
on the findings; tracking responses; and commu-
nicating about how impacts are addressed. The
UN principles identify human rights due diligence
as the principal tool that a business should use to
address human rights risks.

Source: Business & Human Rights Resource Centre
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This report discusses business and human rights with examples from the largest coal mine in

Colombia. As regards respect for human rights, mining is often considered a high risk sector

and Colombia is considered a difficult market with many challenges. It is a country endowed

with vast natural resources. Mining is seen as a driving force for a long term economic growth

by political and economic leaders. But the question is who is benefitting from the exploration

of Colombia’s resources - and in this particular case, the mining of coal.

Mining - engine of Colombia’s economy
Colombia is a country rich in natural resources. It has vast
reserves of gold, oil, coal, gas, nickel, and other minerals.
During the administration of President Alvaro Uribe Vélez
(2002-2010) mining was considered to be a driving force for
long term economic growth, and the country adopted a series
of policies aimed at increasing Foreign Direct Investments
(FDI). Favourable investment conditions were created for mul-
tinational companies and mining concessions were granted on
a large scale. In the year 2000, a number of 105 mining con-
cessions were granted, but in 2010 this had increased to 1 114.!
Between the years 2000 and 2012 the production of the min-
ing sector grew significantly. Regarding coal, the production
went from 38 million tons to close to 89 million tons per year?.
President Uribe launched the Mining and Energy Vision
2019, with the goal that Colombia should become one of the
most important mining countries in Latin America by 2019. The
current President Juan Manuel Santos continued on the same
path and the country’s National Development Plan 2010-2014
declared mining as one of the engines for economic growth
and job creation. The mining sector has continued to grow.
Out of the Foreign Direct Investment that Colombia attracted
in 2013, more than 46 per cent went into the mining sector.?

1 El Espectador (2015), “Titulos mineros aumentaron 1.089%”

ber 2015)

2 Republica de Colombia — Departamento Nacional de Planeacion
(2015), “Bases del Plan Nacional de Desarrollo 2014 — 2018, Todos
por un Nuevo Pais: Paz, Equidad y Educacién — Version for the

Major coal exporter
Colombia is the world’s fourth largest coal exporter, and the
country is considered to have the largest coal reserves in Latin
America. Coal exports represent 15 per cent of the country’s
total exports®. The majority of Colombia’s coal is of very good
quality and is classified as hard, with high heat-generating
capacity.

The Netherlands is by far the largest European importer
of coal from Colombia, but more than 70 per cent of this is
transshipped in Amsterdam and Rotterdam and transported

COAL, METALLIC MINERALS AND
NON-METALLIC MINERALS' GDP
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on to other European countries, for example Germany’. Trans-
shipments and trade in hard coal is sometimes done via low
tax countries, which makes it difficult to get reliable statistics
on where the coal is actually burned in the end, and who is
paying for it.

The largest coal mines and the ones that generate the most
exports are located in the north of the country, in the regions
of La Guajira and Cesar. Over 90 per cent of Colombia’s coal
production occurs here, through large-scale open cast mining
operations. The largest among them, Cerrején, is considered to
be one of the largest open pit coal mines in the world.

Giving away its minerals

In 2013, Colombia’s coal export was valued at over 640 billion
USD.¢ In the midst of the mining boom, the Colombian gov-
ernment has not taken the time to put in place proper gov-
ernance mechanisms and institutional structures in relation
to mining, for example for protection of the environment and
ecologically sensitive areas, for protection of human rights as
well as for revenue collection. This is needed if Colombia will
truly benefit from the extraction of its resources.

Colombia’s local economy and the population will only gain
from resource extractions if revenues are effectively collected
and redistributed. The extractive sector has a complicated sys-
tem of tax exemptions for companies. For example, in 2007, the
Colombian government lost 53 per cent of its possible income

5 PAX (2014), The dark side of coal: Paramilitary Violence in the

LA GUAJIRA

Puerto Bolivar

Cerrejon

from the extractive sector through tax exemptions to multina-
tional companies. In 2009, this figure had increased dramati-
cally to 90 per cent.” This is money that Colombia could have
used for spending in social sectors, such as on health, education
and housing. The country has one of the highest inequality
rates in Latin America. Colombia has so far not managed to
take advantage of its rich natural resources and create revenue
for social spending.

Cerrejon - the largest coal mine

The company Carbones de Cerrején was established in 1983
as a partnership between the Colombian state-owned mining
company Carbocol and Intercor, a subsidiary of the US energy
company Exxon. The company obtained a 69 0oo hectare con-
cession in order to extract coal in La Guajira. This is one of the
driest regions in Colombia and is situated in a remote corner
in the north-east of the country, bordering Venezuela. The
mine was named Cerrején, after a mountain close by that was
sacred for the indigenous group Waytu. This became Colom-
bia’s first open pit coal mine.

In 2000, Carbocol sold its share of the company to a consor-
tium comprising of BHP Billiton Ltd (based in Australia and
UK), Anglo American plc (based in South Africa and UK), and
Swiss Glencore International AG. Three years later Exxon sold
its share to the consortium as well. In 2006, Glencore merged
with Xstrata, and the Anglo-Swiss company is now Glencore
plc. Today Cerrején is owned in equal shares by the three min-
ing giants. The consortium has a contract to operate the mine
that runs until 2033. Anglo American, however, announced

unsustainable mining policy in Colombia,

bi .uk/d

ownload



http://www.paxchristi.net/news/pax-netherlands-issues-report-dark-side-coal/3374#sthash.DsTOU6I1.dpbs
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http://www.paxchristi.net/news/pax-netherlands-issues-report-dark-side-coal/3374#sthash.DsTOU6I1.dpbs
http://coalaction.org.uk/ditchcoal.pdf
http://coalaction.org.uk/ditchcoal.pdf
http://www.abcolombia.org.uk/downloads/Giving_it_Away_mining_report_ABColombia.pdf
http://www.abcolombia.org.uk/downloads/Giving_it_Away_mining_report_ABColombia.pdf
http://www.abcolombia.org.uk/downloads/Giving_it_Away_mining_report_ABColombia.pdf

in February 2016 that it plans to accelerate the sale of its iron
ore, coal and nickel mines, after its annual profits more than
halved. The company said that it would exit its entire coal oper-
ations in Australia, Colombia and South Africa.?

According to the System of Colombian Mining Informa-
tion Simco, most of the hard coal from the Cerrején mine is
exported to the European market (about 6o per cent)’. In 2015,
40 per cent of the hard coal imported to the Netherlands from

8 The Guardian, Anglo American plans to hasten coal and iron

Cerrején coal mine

Colombia came from La Guajira. In Germany, over so per cent
of the imported hard coal from Colombia is from this area and
in Denmark the number is just under 30 per cent. The value
of the coal exported from Cerrején in 2010 amounted to 2 500
million USD. In 2014, Cerrején had a production of 34 mil-
lion tons.” The mine has its own railway line that transports
the coal to its port, Puerto Bolivar, where the coal is loaded
onto boats and shipped away

10 Coal Action Network (2016), Ditch coal — The global mining
impacts of the UK’s addiction to coal.
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The Cerrejon mine has throughout the years had a severe impact on communities living

in the area. A main problem is access to water, since nearby rivers and streams have been

affected by pollution from the mining operations as well as diversions of the water course.

Resettlements of local communities have led to loss of land for agriculture and difficulties to

sustain livelihoods. Consultations with the local people have in most cases been inadequate.

Among the affected local people are several indigenous groups as well as Afro-Colombians.

There has been a change in the way we

live our lives. Today the air is polluted and
our lungs are filled with carbon”

Yasmin Romero Epiayu, interviewed by Forum Syd in La
Guajira, October 2015

Coal dust affects the health

Pollution from the mining has had serious impacts on the health
of nearby communities. Villagers have for years been exposed
to coal dust from the mines as well as from the trains that are
transporting the coal through their territories. The community
members are affected in various ways, ranging from skin dis-
eases, stomach problems, eye disorders and respiratory prob-
lems." The coal mining in Colombia uses explosives, which is
disturbing nearby communities and makes their houses shake.
The pollution of rivers has implications particularly on women’s
health in communities living by the rivers, since they spend a
long time immersed in the water, for example, washing clothes.
As a result, the women are suffering from skin problems. >

Lack of water

La Guajira is among the most arid regions in Colombia. The dry
landscape and the small rivers scarcely located in a dry waste-
land throughout 15 300 km of desert make access to water a
constant struggle. The last few years has seen less rain than nor-
mal. The Colombian government mainly blames the drought
on the weather phenomenon El Nifio.

The most important water source in the region, the Ranche-
ria River, has been dammed up through the Cercado dam, built
by the Colombian government in 2011. According to commu-
nities, the river now serves the agricultural industry and the
Cerrejon coal mine, instead of the local and indigenous com-
munities. In February 2015, five indigenous groups requested
the Inter-American Commission on Human Rights (IACHR)
to introduce urgent precautionary measures to enable them to
regain use of the river and to halt deaths due to starvation and
malnutrition. According to the International Work Group for
Indigenous Affairs (IWGIA), 37 ooo indigenous children are
malnourished in La Guajira. The hope is that the Commission
will order the immediate opening of the gates that restrict the
flow of water from the Rancheria River, which is accumulated
in the Cercado dam.?

According to data from Cerrején’s Environmental Manage-
ment Plan, the coal mine uses around 17 million liters of water
per day.” The company, for example, uses water to spray the
coal dust and the roads where the coal is transported. While
the company consumes huge amounts of water, most fami-
lies in La Guajira are left with very little water for their daily
consumption. Over the years, water in the nearby rivers and
streams has been polluted by the mining operations. Many

3 International Work Group for Indigenous Affairs, IWGIA (2015),
Colombia: Thousands of indigenous Waytu children dead from

4 Dejusticia, Business and Human Rights Resource Center (2015),
Digging Deeper: The Human rights impacts of coal in the global
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The water tanks from Cerrején are filled
every 15 days and that water is not enough
to satisfy the needs of the people. They do
not have water to drink because the water
in the tanks is non-potable water. The
communities only use the water provided
by the company for washing clothes and
for taking baths.”

Rogelio Ustate Arregoces from Tabaco community, inter-
viewed by Forum Syd, 15th April 2016

communities have been suffering from a lack of water, both
drinking water and water for daily use.’

Cerrején, as part of its CSR obligations, provides some vil-
lages close to the mine with tanks of water. But many people
from different communities have complained about the quality
of the water. They say that it is not suitable for drinking and
can only be used for washing.® This is not a sustainable solu-
tion, since the water provided is barely enough for household
use and not sufficient for agricultural purposes.

Cerrejon has diverted some streams during earlier expan-
sion of the mining areas, in order to access coal reserves in the
river basins. According to villagers from the affected commu-
nities, some of these streams do not have water flow anymore.
Examples are Cerrejoncito, which has not had any water for
the last 5 years, Tabaco and Aguas Blancas.” This has further
aggravated the effects of the drought on livelihoods and sur-
vival for many communities.

Indigenous people
There are about 70 different groups of indigenous people in
Colombia, amounting to around 3.5 per cent of the national
population.® Approximately one-third of the national territory
is collectively owned by the indigenous peoples. The armed
internal conflict, which lasted during almost five decades, has
been a driving force behind the expropriation of indigenous
peoples’ land and their marginalization. The conflict has forced
many local and indigenous people away from their homes and
original territories. Out of a population of almost 49 million
people, Colombia has around 6 million internally displaced
people due to the conflict’.

The largest indigenous community is Waytu, who com-

5 Dejusticia, Business and Human Rights Resource Center (2015),
Digging Deeper: The Human rights impacts of coal in the global

7 Rogelio Ustate Arregoces from Tabaco community, interviewed

by Forum Syd, 15th April 2016

prises 44 per cent of La Guajira’s population'. Indigenous
communities are already among the most vulnerable groups
in Colombia. Large parts of the indigenous territories are now
being affected by oil and mining operations, which severely
affect the lives of the indigenous communities. In La Guajira,
the survival of the Waytiu and their social fabric and ances-
tral traditions are threatened through the mining operations
of Cerrején. The Cerrején mine is situated in the middle of
the ancestral land of the Waytu and their territory is being
divided by the company’s rail line.

Colombia has ratified the International Labour Organisa-
tion’s (ILO) Convention 169 on indigenous peoples’ rights,
where free, prior and informed consent (FPIC) is stipulated.
The Colombian constitution of 1991 also grants the right of
prior consultation to indigenous peoples. The principle of FPIC
states that a community has the right to give or withhold its
consent to projects that affect indigenous peoples’ rights to
land, territory and resources, including mining and other uti-
lization or exploitation of resources. FPIC is now a key prin-
ciple in international law related to indigenous peoples. In
2009, the Constitutional Court ordered the Colombian state
to take measures to protect the lives of 34 indigenous peoples
at risk of physical and cultural extinction because of the inter-
nal armed conflict.

Lack of consultations

According to representatives of indigenous communities in La
Guajira, there has often been a lack of consultations in relation
to mining activities in the region. In cases where consultations
have been held, they have often been insufficient. In many cases,
the communities were not properly informed before mining
activities started or about the company’s expansion plans. The
fact that many cases related to effects on indigenous peoples of
large scale projects have been presented to the Constitutional

We are suffering a huge crisis because of
lack of water, since the company Cerrejon
has caused an irreversible damage with
the diversion of streams. An example of
that is the diversion of the stream Aguas
Blancas, which was rerouted and is now
dead. The stream Cerrejoncito used to
have a permanent water flow, but now it is
five years since the last time Cerrejoncito
had a water flow.”

Rogelio Ustate Arregoces from Tabaco community, inter-
viewed by Forum Syd, 15th April 2016
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Since a long time, we have a policy of
having a very good relation with the com-
munities, of always seeking a relation that
respects, in the first place, their autonomy,
their traditional authorities, their uses and
customs and their ways of solving their
problems.”

Carlos Franco Echavarria, Manager of the Department of
Social Standards and International Engagement, Carbones
de Cerrején, interviewed by Forum Syd, March 2016.

Court indicates that there is a failure of the Colombian state
to carry out adequate consultation processes."

Following the lack of adequate consultations in relation to
expansion of the mining activities at Cerrejon, the Waytiu com-
munities at Provincial and Tamaquito II decided to organize
their own autonomous consultation in August 2014." They also
invited Afro-Colombians and peasant farmer communities in
order to gather communities that have all been affected by the
coal mining. They chose to do this in the form of a Peoples’

11 ABColombia (2012), Giving it away: The consequences of an

International Finance Corporation
(IFC) principles for involuntary resett-
lement

¢ Involuntary resettlement should be avoided.

e Where involuntary resettlement is unavoidable,
all people affected by it should be compensat-
ed fully and fairly for lost assets.

¢ |Involuntary resettlement should be conceived

as an opportunity for improving the livelihoods

of the affected people and undertaken accord-
ingly.

All people affected by involuntary resettlement

should be consulted and involved in resettle-

ment planning to ensure that the mitigation of
adverse effects as well as the benefits of reset-
tlement are appropriate and sustainable.

Source: IFC, Handbook on preparing a Resettlement
Action Plan

View in Las Casitas

Tribunal. People came together to share experiences, visit for-
mer sacred sites, discuss the effects of the coal mining and give
their testimonies of damages by the mining company. Partic-
ipants highlighted how the mining activities on their territo-
ries have restricted the right to free movement of the indige-
nous people. Practices such as fishing, hunting, grazing by the
cattle and collection of medicinal plants have been restricted.
Indigenous community members have lost their sacred loca-
tions and ancestral sites and social life has been destroyed.

Poor conditions in resettlements
There is no specific law on resettlement in Colombia, although
the environmental licensing law dictates that impacted com-
munities should benefit from extractive projects and be able
to improve their socio-economic situation. Cerrején claims
that the company follows the standards for resettlement of the
International Finance Corporation (IFC) of the World Bank".
In its principles, the IFC states that involuntary resettlement
should be avoided, wherever feasible, or minimized by explor-
ing alternative project designs and sites. Where involuntary
resettlement is unavoidable, affected people must be engaged
in the planning, implementation and monitoring of the reset-
tlement process. It must be ensured that the livelihoods and
living standards of affected people prevailing before their dis-
placement are improved. All people affected by an involuntary
resettlement must be compensated for lost assets. According
to the IFC, a Resettlement Action Plan (RAP) must be estab-
lished. Without proper planning and management, involun-
tary resettlement may result in long-term hardship for affected
people and environmental damage to the locations in which
they are resettled.”

13 Sentencia del Tribunal Etico y Politico: Agresién Minera en La

14 Emma Banks, PhD Candidate, Department of Anthropology,
Vanderbilt University, Email on 16th May 2016

15 IFC, Environment and Social Development Department, Hand-

book on preparing a Resettlement Action Plan, http://www.ifc.
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Community member of Horqueta

Involuntary resettlement can include both the physical dis-
placement of people and the disruption of their livelihoods. The
main problem with the resettlements that have taken place due
to Cerrején’s mining activities is loss of land for agriculture,
hunting and gathering and as a result, difficulties to sustain
livelihoods and massive unemployment. Rural people have
been forced to urban areas, without being prepared for this.
For example, they lacked education and job training. People
have lost not only their means of livelihood, but also their con-
nections to their families, neighbours and communities. As a
result, resettlement has increased crime, feelings of insecurity
and divisions within and among communities. Hence, people
have lost their autonomy and ability to provide for themselves.
The new settlements that communities have been given and
relocation sites are often inferior to their former homesteads.
The houses are often of poor quality and there is not adequate
water neither for consumption nor agriculture in most resettled

Recent eviction
In February 2016, one family from Roche was brutally
evicted by Colombian police. The family is Afro-Co-
lombian and had remained in their old village site.
The eviction was carried out by the Mobile Anti-Dis-
turbance Squadron (ESMAD) and witnesses reported
of an excessive violence being used. The use of ex-
cessive and disproportionate force, such as throwing
of gas canisters, rubber and steel projectiles at the
crowd, prevailed throughout the expropriation pro-
cess. Several people were injured and ESMAD arbi-
trarily detained a journalist and a photographer at the
police station and destroyed their photos.

Following the incident, civil society organisations

communities. People have also lost access to ancestral remains
and ancestral sites.'®

According to community members, Cerrejon has not lived
up to the principles for resettlement developed by the IFC/
World Bank. The process of compensation to affected people
has been uneven. There were Resettlement Action Plans for the
most recent resettlements. However, earlier resettled communi-
ties like Oreganal did not have the same process. Consultations
were conducted in the most recent resettlements, such as in
Tamaquito II, Roche, Patilla, Chancleta and Las Casitas. But
the level and type of consultations was unsatisfactory, except
in the case of Tamaquito II. Part of the problem is that the
Colombian state does not do enough to regulate resettlement.

In early 2016, many families from the communities of Chan-
cleta and Patilla, who were resettled by Cerrején between
2012 and 2014, had returned to their old village sites near the
Cerrején mine because of insufficient conditions in the new
settlements”. The villagers claim that the company has failed
to keep its promises about employment, water and health facil-
ities in the resettlements. In a letter to the Cerrején company,
the villagers told that “as families of the resettled communities
of New Chancleta, New Roche and New Patilla, due to the
adverse conditions of life that we have encountered for several
months now, we have been obliged to return to our original site,
in search of a solution, due to the fact that the company has not

complied with the agreements made with the communities™.

No solution despite resettlement agreement

‘The company Cerrején has still not found a permanent solu-
tion for the people who were evicted from the village Tabaco
in 2001, although there was an agreement on resettlement in
2008. The company has stated that it is committed to “reunit-

16 Emma Banks, PhD Candidate, Department of Anthropology,
Vanderbilt University, Email on 16th May 2016

17 Emma Banks, PhD Candidate, Department of Anthropology,
Vanderbilt University, Email on 16th May 2016

18 London Mining Network, It’s all kicking off at Cerrejon coal, 17th

signed a joint statement demanding that the author-
ities investigate the conduct of ESMAD during the
expropriation and that they ensure that the agreement
signed between the Roche community and the com-
pany is fulfilled. The statement also calls on Cerrején’s
shareholding corporations (Anglo-American, BHP
Billiton and Glencore) to investigate this eventin ac-
cordance with their obligation to uphold international
human rights standards.

Source: London Mining Network (2016), http://londonmining-
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They destroyed the entire village. They took all our land away. We lost all our livestock,
everything. They relocated us to other districts, where we now live in poverty since we cannot
grow anything. Where we used to live, where the Tabaco river flows, we grew cassava, maize
and bananas. For many years, our cattle grazed the land and we also had fruit trees, but today
we have to buy everything. We have become destitute, since we no longer have a village.”

Samuel Arregoces, former inhabitant of Tabaco, interviewed by Forum Syd, October 2015

ing the divided community of Tabaco” ¥, but despite several
years of negotiations, there is still no progress.

It was in August 2001 that the inhabitants of the village
Tabaco were forcibly removed from their homes to make way
for an expansion of the mining operations. It was a brutal
eviction, where bulldozers tore down the houses and demol-
ished them. According to witnesses, the eviction was assisted
by police, armed guards and military. Most of the people in
Tabaco were Afro-Colombians and made a living as farmers.
700 villagers were forced from their homes.

Cerrejon was then co-owned by Carbocol and Intercor. In
2002, the Tabaco community filed a legal petition, where they
demanded resettlement. This was approved by the court, which
ordered a reconstruction of the village and its infrastructure.
Neither Cerrejon nor the municipality Hatonuevo lived up to

19 Dejusticia, Business and Human Rights Resource Center (2015),
Digging Deeper: The Human rights impacts of coal in the global

this.?” In December 2008, Cerrején and representatives of the
Tabaco community reached an agreement, which included
compensation to be paid and finding a sustainable situation
for the villagers®. Today, the former inhabitants of Tabaco are
spread out, some living as internally displaced people and oth-
ers having moved to neighbouring cities and municipalities.
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Community members of Horqueta



Cerrejon’s current plan to divert the water course of the Bruno stream is strongly opposed

by the local communities. They claim that a diversion will threaten access to water and

thereby agriculture and rearing of livestock in the area. Earlier, Cerrején has had another

controversial plan to divert a main river in order to reach coal reserves in the river basin.

Local communities jointly managed to stop this plan.

Current plan for diversion of the Bruno stream
Currently, in 2016, some communities are involved in a strug-
gle against Cerrejon’s plans to divert the water course of stream
Bruno. The Bruno is a tributary of the Rancheria river, which
is one of the major surface water sources in La Guajira. It is
located in the northern part of the Cerrején mine and origi-
nates in the nature reserve of Montes de Oca in the Perijd and
runs 26 kilometers to meet the Rancheria River. Bruno hides
40 million tons of coal reserves under its river bed. Therefore,
in 2013, it became an essential part of the expansion plan of the
Cerrején mine. The current plan by the company is to redirect
part of Bruno stream in order to reach the coal reserves. Cer-
rejon has mining pits on both sides of the river. Since March
2016, the company has the permits to go ahead with the diver-
sion. It is a part of the river amounting to 3,6 kilometers that
will be redirected beside its original water course and moved
700 meters to the north, closer to the main road.!

The company has obtained permits from the National
Authority of Environmental Licenses (ANLA) and Cor-
poguajira, the regional authority on environment and natural
resources. No external review by a third party has been carried
out and Corpoguajira hired individual experts who conducted
the environmental studies.?

‘The company claims that they have been studying the pend-
ing as well as the width of the water course and they are guar-
anteeing that the speed of the water will be the same as before.?
The company will try to make the artificial conditions very
similar to the natural ones and the replication of the natural
ecosystem will be done gradually. The Director of Corpogua-
jira says that they will seek to minimize environmental impacts
and preserve environmental resources such as wildlife, soil and

1 Carlos Franco Echavarria, Manager of the Department of Social
Standards and International Engagement, Carbones de Cerrején,
interviewed by Forum Syd, March 2016

2 El Espectador, Los detalles detrds de la desviacién del arroyo
Bruno en La Guajira, 6t April 2016, http://www.elespectador.

3 Carlos Franco Echavarria, Manager of the Department of Social
Standards and International Engagement, Carbones de Cerrején,
interviewed by Forum Syd, March 2016

Jazmin Romero by the stream Bruno

water.* But the Colombian NGO CENSAT Agua Viva (Friends
of the Earth Colombia) and the trade union Sintracarbon have
made an in-depth study and they maintain that a diversion of
the Bruno stream would generate irreparable damage to the
regional ecosystem which provides access to water for numer-
ous communities. A diversion would lead to deforestation and
a loss of biodiversity, which would severely affect the agricul-
tural production and rearing of livestock in the area. It would
also result in serious negative impacts on groundwater recharge
and thus aggravate the already difficult situation in terms of
access to water for communities in La Guajira.’

Since the river Rancheria and its tributaries is one of the
most important water sources for the local people and their
livestock in the area, the communities are strongly protesting
against the redirection of Bruno. On the banks of the stream
there is a vegetation of tropical dry forest with different trees
and reeds. The stream is also important for fishing. The local
communities get water for their livestock from the stream and
they grow medicinal plants in the river basin. With the redi-
rection, the water course will be trapped between an open pit

4 El Espectador, Los detalles detrds de la desviacion del arroyo
Bruno en La Guajira, 6th April 2016,
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In the past, there were some streams that
were diverted, and the company used

to say that the water flows were going to
remain the same. Currently, those streams
are dry, and that is why we think that the
communities will be affected by the diver-
sion of the Bruno stream. The communities
demand a prior consultation that fulfills
the established requirements for such a
consultation.”

Yoe Arregoces Ustate, from Roche community, interviewed
by Forum Syd, 15th April 2016

mining and a busy paved road. The diversion will also affect
the Rancheria River.®

First victory for communities

With a broad representation of more than 30 social movements
and civil society organizations a forum was held in May 2016 to
discuss and assess the environmental, economic, social, polit-
ical and cultural impacts of a diversion of the Bruno stream.
The trade union Sintracarbon and several representatives of
indigenous communities, such as the Waytu, Arhuaco, Wiwa
and Kankuamos, were also present. The forum was organ-
ised by the Civic Committee for the Dignity of La Guajira,
which works for the protection and preservation of indige-
nous peoples’ territories and biodiversity. Experts at the forum
questioned the assurances by the company Cerrejon that the
implications of the redirection of Bruno will be minimal. Par-
ticipants assume that Cerrejon will not stop at the diversion of
the Bruno stream and they believe that the company has an
intention to divert other smaller streams. The forum adopted
a declaration, which calls for a civic strike in defense of water,
life and territory. The declaration states “that if we allow this
to happen, we allow an ecological, environmental and social
crime against humanity in La Guajira™. The forum will also
appoint a commission that will analyze the impact and legal
aspects regarding a diversion of the Bruno stream.

Cerrejon claims that the company has held prior consulta-
tions on the diversion of Bruno stream with the local commu-
nities during a process that took almost a year. A representa-
tive of the company claims that consultations were held with
more than 5 0oo people in the affected area.® But according
to community members, consultations were only held with

6 El Espectador, Indigenas Waytu se oponen a la desviacion del

7 Comité Civico por la Dignidad de la Guajira, Declaracién final
del IT foro: Andlisis de los impactos ambientales, economicos,
sociales, politicos y culturales del desvio del Arroyo Bruno, 15th

8 Carlos Franco Echavarria, Manager of the Department of Social
Standards and International Engagement, Carbones de Cerrején,
interviewed by Forum Syd, March 2016

20

Bruno stream

We are four communities that are placed
on the riverside of the Bruno stream;
Rocio, La Horqueta, Charito and Piedras
Amarillas. These communities would be
seriously damaged by the diversion of the
stream. We consume the water of Bruno,
we use it for our kids and for daily use, so if
they redirect the stream the only source of
water we have at the moment will disap-
pear. We as the community of La Horqueta
have not been consulted, but we are one
kilometer away from the place where they
will divert the stream.”

Juan Manuel Vergara, from La Horqueta community, inter-
viewed by Forum Syd, 15th April 2016

the Campo Herrera community, which lives 2.5 kilometers
downstream. Communities that, according to them, live closer
to the stream, such as Rocio, Horqueta, Piedras Amarillas,
Charito and La Puente, say that they have not been consulted
about the diversion.

Community members of Horqueta have been leading the
resistance against the diversion. In May 2016, they won a first
victory when the Administrative Tribunal of La Guajira ordered
a suspension of the diversion plans for one month. After being
notified of the suspension of the process to divert the water
course of the Bruno stream, Cerrején reported that it will
abide by the orders, but it will challenge this decision at the
State Council. The mining company argued that the project
was approved by all instances required by Colombian law, has
all the authorizations and permits, and was designed under
“the highest technical, social and environmental standards”.”

9 Cerrején, Sentencia del tribunal contencioso administrativo de La
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DIVERSION PLAN OF THE BRUNO CREEK

Main project site
Partial modification
of the flow of Bruno
stream

Current flow of
the Bruno stream

Source: Cerrején’s web: www.cerrejon.com

The Administrative Tribunal ordered that a technical com-
mittee be installed, which should involve about 20 national
and regional agencies. They must design a plan to ensure the
community that the water from Bruno will not be exhausted
as well as determine whether there will be a direct impact on
communities of the diversion of the stream. The judgment
also orders prior consultation with the Horqueta community,
who filed the case.”

The president of the Committee for Civic Dignity of La Gua-
jira said that Cerrejon must respect the rights of the Waytu
people, especially because the river ramifications of this stream
cover 90 per cent of the population of the Waytiu municipal-
ity Albania. This is particularly important because of the huge
water deficit in La Guajira. Prior consultations are backed by
international conventions, which Colombia has signed (ILO
Convention 169) and, therefore, consultations should be held
before carrying out this plan."

Earlier plans for diversion of Rancheria river

Cerrejon has had earlier plans to divert rivers in order to reach
coal reserves beneath the rivers. One such plan concerned the
Rancheria river itself. In 2011, the company Cerrejon presented
aplan to divert 26 kilometers of the Rancheria river away from

10 Extractivismo en Colombia, Los wayuu aplauden freno a desvio
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The communities living around the Cer-

rejéon mine have lost their culture and the
ability to live a dignified life in the area.
An expansion of the mine will mean new
conflicts, new displacements and, above
all, less dignity for the different peoples of
Colombia.”

Danilo Urrea, CENSAT Agua Viva, interviewed by Forum
Syd in Stockholm, October 2015

its natural water course, in order to extract soo million tons
of coal from the river basin. The company estimated that the
diversion of the river would lead to a loss of natural aquifer
water in the area of around 40 per cent, which would have “a
potential impact on downstream water users, and in ecosys-
tems and coastal water”. The company said that it would try
to mitigate the impact of the diversion."

Local communities, including indigenous and Afro-Co-
lombian groups, protested strongly against the diversion of the
river, since it would have had severe ecological, social and cul-
tural implications. In November 2012, after communities had
mobilized in defense of their territories and against the plan
to divert the river, the company decided to cancel the project.

12 ABColombia (2012), Giving it away: The consequences of an
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Vattenfall buys hard coal from Colombia, but they are not disclosing from which mines they

are buying. This lack of transparency is not in line with the Swedish action plan for business

and human rights nor the government’s ownership policy for state-owned companies. The

Swedish government has a responsibility to ensure that its state-owned companies comply

with the UN Guiding principles on business and human rights.

Vattenfall’s coal plant Hemweg 8 in Holland

Vattenfall and coal

Vattenfall is a Swedish power utility and the country’s largest
state-owned company. It is one of Europe’s largest producers
of electricity and heat. Beyond Sweden, the company oper-
ates in Denmark, Finland, Germany, the Netherlands and
the UK. 40 per cent of the electricity generated by Vatten-
fall derived from burning coal in 2014." Vattenfall uses two
different kinds of coal: hard coal and lignite. Hard coal is
more efficient than lignite and it is imported to Germany and
Netherlands where it is burned.

Lignite is extracted from Vattenfall’s own mines in Eastern
Germany. During the last couple of years, it has been a focus
in the public debate in Sweden whether Vattenfall should keep,
sell or close the lignite mines and power plants. In Septem-
ber 2015, Vattenfall announced that it will start the process to
sell its German lignite operations. On 18" of April 2016, Vat-
tenfall signed an agreement to sell its lignite operations to the
Czech energy company EPH with its financial partner PPF
Investments. The intended sale has provoked a lot of contro-
versy and a heated debate. Environmental organisations have
demanded that Vattenfall shuts down the plants. The Swed-
ish government is supposed to take the final decision at the
latest on 18" June 2016.

Hard coal is mainly used in Vattenfall’s power plants around
Amsterdam, Hamburg and Berlin. Additionally, Vattenfall
still supplies three of their previously owned power plants in
Denmark with hard coal (Amager, Fyn and Nordjylland, all
divested in 2013-2015). Today they do not use or import coal to

1 Vattenfall, Annual report 2014
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Sweden. The power plant Moorburg south of Hamburg went
into full operation by end of 2015. This plant alone produces
electricity that covers 90 per cent of the electricity demand of
the industrial megacity Hamburg.?

Vattenfall buys hard coal from different countries for usage
in its own power plants. In 2015, Vattenfall imported 7.2 million
tons of hard coal to their plants, mainly from Russia (46%),
Poland (20%) and Colombia (15%).? These shares fluctuate from
year to year due to market conditions.

Vattenfall and transparency
Vattenfall trades directly with mining companies, but also with
intermediary suppliers and on the spot market. Vattenfall does
not disclose information from which mines they purchase the
hard coal, because they consider this to be commercially sensi-
tive information. Concerning the coal that the company buys
from intermediary suppliers and on the spot market, Vattenfall
states that “this means that we cannot always know exactly from
which mine (or mines) the coal we purchase originates™. How-
ever, Vattenfall acknowledges that it is much easier to track the
source of Colombian hard coal compared to coal from other
countries, since all mines in Colombia have their own ports.
When asked about the reasons for not disclosing the exact
origin of the coal that the company purchases, Vattenfall refers
to commercial, legal and practical hurdles towards full transpar-
ency in the hard coal supply chain and risks of violating Euro-
pean competition law, raised in analysis made by the research
and consultancy group Wood Mackenzie and the Dutch Author-
ity for Consumers and Markets (ACM). The analyses were
commissioned by the Dutch Foreign Affairs Ministry in 2014.
Wood Mackenzie states that “while tracing coal throughout
the physical supply chain back to its mine source is theoreti-
cally possible, the practical hurdles and complexities for pro-
ducers in some countries are challenging”. The coal mining
industry and infrastructure is in most countries physically
built to serve a number of mining companies, which share
the available infrastructure for exporting. According to Wood
Mackenzie, the monitoring of the original source during the
exporting process is complex with opportunities to mix coal

2 Vattenfall’s web site: Vattenfall’s power plants

me (March 2016)

3 Joél Frijhoff, Responsible Sourcing and Trading Manager at Vat-
tenfall, email interview, 18t February 2016

4 Joél Frijhoff, Responsible Sourcing and Trading Manager at Vat-
tenfall, email interview, 18t February 2016




VATTENFALL HARD COAL IMPORT 2015

Norway 3 %
South Africa 5%

USA11%

Colombia 15%

Poland 20 %

and lose track of the original source. However, Wood Mac-
kenzie believes that it is theoretically possible to disclose this
information by authorising customs authorities for example in
the Netherlands to require arriving vessels to produce docu-
mentation that provides the relevant source information. The
difficulty is in the implementation of the process. >

The Dutch Authority for Consumers and Markets (ACM)
considered it likely that a requirement on disclosure of origin
by name of individual mines, even if the amount purchased
is not disclosed, constitutes a violation of the European Com-
petition Law as regards cartel prohibition.® However, ACM
stated that an aggregated list by several companies with his-
torical data on mines or mining areas, where they purchase
coal, collected, edited and compiled by an independent third
party, would not violate the competition law.

Based on input from the Dutch energy companies, the Dutch
energy entity KEMA Nederland B.V. presented a list of the
origin of hard coal used in Dutch power plants in 2014”. Nuon
is listed among the five energy companies. The list does not
include any quantities and the mines are listed in alphabetic
order. Cerrején is among the Colombian mines in the list.
However, Vattenfall considers it of less importance if the par-
ticular mining company is a current supplier or not. They state
the following: “We are however receptive to any legitimate
complaints raised on known suppliers of hard coal to Europe
and help other stakeholders to raise this issue. For Vattenfall,
it is important to work together to improve the situation on
the ground in the countries and with suppliers relevant to our
coal supply chain. As suppliers change over time, it is of less

5 Wood Mackenzie, Transparency of Dutch Thermal Coal Supply
Chain, for Directorate for Trade Policy and Economic Govern-
ance, May 2014

6 Autoriteit Consument & Markt, Letter to the Dutch Foreign
Affairs Ministry, 28th October 2014

7 DNV.GL, Kolenherkomst Nederlandse E-centrales 2014, Memo,
Gt July 2015

Russia 46 %

Source: Vattenfall 2016

importance to us whether or not we have a commercial rela-
tionship at this point in time”.?

Vattenfall and Corporate Social Responsibility

‘The main policy that regulates ethical issues in Vattenfall’s pur-
chasing process is their Code of Conduct for Suppliers, which
is based on the state ownership policy that controls Vatten-
fall. The ownership policy states that state-owned companies
should act transparently in matters relating to significant risks
and opportunities concerning sustainability.”

Vattenfall’s Code of Conduct does not contain specific regu-
lations about forced evictions or the rights of indigenous people
to their land and culture. This is remarkable, as Vattenfall is an
important buyer of raw materials such as coal and oil, which
are high risk sectors in relation to human rights. According to
Vattenfall, in their due diligence procedure for coal, they have
identified specific areas which are linked to the Code of con-
duct for suppliers and which are relevant for the coal supply
chain. There they include the theme of “Human rights related
community impact”."’

The code contains explicit expectations on Vattenfall’s sup-
pliers and states that Vattenfall will monitor the suppliers’
operations in terms of sustainability and human rights, but
the policy does not contain any information about how Vat-
tenfall would act if they were to learn that a supplier does not
live up to the expectations in the code.

Vattenfall has recently initiated a risk screening process
which is based on their Code of Conduct, and the first screen-
ing of coal suppliers was finalized in 2015. For this, Vattenfall

8 Annika Ramskéld, Vice President Corporate Sustainability, and
Joél Frijhoff, Responsible Sourcing and Trading Manager at Vat-
tenfall, email interview, 2nd September 2015

9 Regeringskansliet (2015), Statens dgarpolicy och riktlinjer for

10 Joél Frijhoff, Responsible Sourcing and Trading Manager at Vat-
tenfall, email interview, 24th March 2016
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Bolivar Port. Cerrején’s portin Colombia.

commissioned external research companies to collect facts and
publicly available information about the coal suppliers’ perfor-
mance on social, environmental and human rights issues. The
results were processed by Vattenfall’s Responsible Sourcing
Board, consisting of managers from different departments. This
screening did not lead to discovery of any violation that was
serious enough for the Responsible Sourcing Board to decide
that Vattenfall should end its business relationship with any
of the supplier companies. According to Vattenfall, the out-
come of the screening is that problem areas, where the mining
companies need to make improvements, have been identified.
However, this process is not fully transparent. Vattenfall does
not disclose which companies they screen, the results of indi-
vidual screening of mining companies or information about
which mines they have formulated requirements for. "
During the last couple of years, Vattenfall has participated in
some CSR activities concerning the Cerrején mine. In Novem-
ber 2014, they participated in a Dutch trade mission to Colom-
bia, including a site visit to Cerrejon. Vattenfall requested that
the mining company should cooperate with Bettercoal and par-
ticipate in the Bettercoal Assessment Program. In July 2015, Vat-
tenfall participated in a CSR round table hosted by Cerrején.?

Bettercoal
In addition to Vattenfall’s own screening process, they are one
of the founding members of the Bettercoal initiative. This ini-
tiative was created by seven large European energy companies
in 2012, and today it has 13 European utilities as members.
The aim of Bettercoal is to improve corporate responsibility in
coal mining, with a specific focus on the mines themselves."
Bettercoal developed a new coal mining code that was pre-
sented in July 2013. The members have committed to imple-
ment this code in their respective coal supply chains. The code,
developed through consultations with stakeholders in Europe
and coal-producing countries (Colombia, Indonesia, Russia
and South Africa), is applicable to the mining sites. It includes
requirements on management systems, business ethics, dis-
closure, human and labour rights, social performance, health
and safety measures as well as environmental performance.

11 Meeting with Vattenfall, Annika Ramskéld, Vice President Cor-
porate Sustainability, and Joél Frijhoff, Responsible Sourcing and
Trading Manager at Vattenfall, 8t March 2016

12 Joél Frijhoff, Responsible Sourcing and Trading Manager at Vat-
tenfall, email interview, 18t February 2016
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The code forms the basis for assessments (both self-assessments
and third-party assessments) of coal mining sites. In Colom-
bia, assessments have been made of only one mine so far, the
Drummond mine in Cesar region. The results of these assess-
ments can be used by the members as basis for their purchas-
ing decisions. Bettercoal also has a continuous dialogue with
the mining companies in order to influence them to live up
to the standards in the code.

A joint initiative to improve the conditions in and around
coal mines is positive, but the Bettercoal initiative is lacking in
structure as well as in how it operates. Bettercoal is an initia-
tive created and led by energy companies and it does not have
a genuine multi-stakeholder governance structure. It is only
consumers of hard coal that can become ‘regular members’.
There is limited transparency and the results of the assessments
and site visits are not made public. This means that consum-
ers are deprived of information that would be important in
their choices of electricity providers and policy makers in their
decisions related to responsible coal sourcing. The Bettercoal
members are not required by any binding commitments to act
on the outcomes of the assessments and audits."

When asked about Bettercoal, Vattenfall gives the following
comment: “Through Bettercoal, we are having self- and site
assessments conducted through an external audit company.
However, progress by Bettercoal has proven to be slow so far.
Like all industry initiatives Bettercoal is made up of compa-
nies with different ambitions and internal decision making
processes. Vattenfall acknowledges the improvement points
within Bettercoal (among others transparency of assessment
results, commercial incentives) and actively addresses these
within Bettercoal. So we are working to push Bettercoal to
work on the improvement points and simultaneously Vattenfall
is engaging with current and possible future suppliers directly
to raise issues of responsible mining practices. Still, we believe
that a joint push from companies can ultimately achieve more
and therefore remain committed to this initiative.””

Conclusions - Vattenfall and Colombian coal

It is positive that Vattenfall has initiated a screening process of
their coal suppliers, and that they acknowledge their responsi-
bility for the actions of their business partners. These are first
steps towards impact, but Vattenfall needs to adopt more meas-
ures in order to assume its full responsibility and respect human
rights in the hard coal supply chain and to comply with the UN
Guiding principles for business and human rights. Vattenfall
still has some way to go in order to reach their objective stated
in their annual and sustainability report 2015: “Vattenfall aims
to be a leader in sustainable production”.®

Vattenfall does not provide full transparency

14 PAX (2014), The dark side of coal: Paramilitary Violence in the

fall, email interview, 18th February 2016
16 Vattenfall (2016), Energy you want, Vattenfall annual and sus-
om/globalas-
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in their hard coal supply chain, contrary to what is stated in
the Swedish action plan for business and human rights as well
as the government’s ownership policy for state-owned compa-
nies. For instance, they do not disclose from which mines they
purchase their hard coal, which makes it difficult for custom-
ers, end consumers and other stakeholders to make informed
choices of electricity provider and to hold them accountable
for their actions. This is especially serious considering that the
coal mining industry is a high risk sector in terms of violations
of human rights. It becomes even more important in a country
like Colombia, which is a high risk country, when it comes to
human rights violations.

In its communication to the Parliament on policies for sus-
tainable businesses in December 2015, the Swedish government
states that it has a high level of ambition regarding sustainability
for the state-owned companies and that the companies shall lead
by example in the area of sustainability. The companies shall live
up to international guidelines such as the UN Guiding princi-
ples on business and human rights.” In its ownership policy for
state-owned companies, the Swedish government states that the
companies shall act transparently in matters concerning essential
risks and possibilities in the area of sustainability.

Vattenfall’s argument that the disclosure of the origin of the
imported coal is commercially sensitive information is doubt-
ful. It is difficult to see in what way disclosing the name of
the mines would have a negative impact on their competitive
advantages. They would not need to disclose purchased quan-
tities nor prices. Vattenfall refers to the statement of the Dutch
Authority for consumers and markets that a requirement on
disclosure of origin by name of individual mines might be in
violation of the European Competition Law. It is not uncom-
mon that companies refer to commercial secrecy, when asked
about transparency. Instead, Vattenfall could take the lead and
disclose the mine specific origin of their coal, and be in the fore-
front among the big energy companies regarding transparency
in the coal supply chain.

The UN Guiding principles on
business and human rights state that businesses have a respon-
sibility for human rights impacts that are directly linked to
their operations, products or services by their business rela-
tionships, even if they have not contributed to those impacts.”
Vattenfall has a responsibility to seek to prevent or mitigate
adverse human rights impacts from mines and suppliers in
Colombia, with whom they have a business relationship. The
UN Guiding principles state that companies shall carry out
human rights due diligence in order to identify, prevent, mit-
igate and account for how they address their adverse human

17 Regeringskansliet/Utrikesdepartementet (2015), Regeringens
skrivelse, Politik for hallbart foretagande (skr. 2015/16:69), http://

rights impacts. Where business enterprises have large numbers
of entities in their value chains, the companies should identify
general areas where the risk of adverse human rights impacts is
most significant, for example due to suppliers’ operating con-
text. Mining in Colombia must be seen both as a high risk sec-
tor as well as a high risk country and context. It is not possible
to fully assess Vattenfall’s screening process, since the results
of individual screening of mining companies are not disclosed.
Hence, it is not possible to evaluate whether Vattenfall fulfills
their responsibility in relation to due diligence.

The Swedish government has a responsibility for its state-
owned companies such as Vattenfall. It is important that the
government takes a more active role as legislator in this regard.
'The Swedish government should introduce stronger measures
in relation to the state-owned companies and require a man-
datory human rights due diligence by the companies. The gov-
ernment should also investigate and propose legislation with
compulsory consequence analysis for companies operating in
high risk areas and sectors. This has also been recommended
recently by the Council of Europe®.

According to the Swedish
action plan for business and human rights, state-owned com-
panies like Vattenfall should lead by example and must seek to
comply with international guidelines such as the UN guiding
principles on business and human rights. The UN principles
state that the company first of all should use its leverage to
mitigate the negative impact, and, if unsuccessful, cooperate
with others for increased leverage. So far, Vattenfall has taken
the first steps by means of their screening process and holding
dialogues with some mining companies. They are also acting
through Bettercoal and pushing for transparency of assessment
results as well as the inclusion of traded coal in the scope of
Bettercoal. But more measures are necessary. Mining oper-
ations, such as at Cerrejon, where controversy has prevailed
for many years and accusations of evictions with inadequate
resettlements, insufficient consultations, water scarcity and
pollution persist, must be closely monitored. Vattenfall should
continue to use their leverage to change the structure of Bet-
tercoal towards more transparency and to facilitate real influ-
ence from those who are negatively affected by the operations
of the coal mines.

There is another important step miss-
ing from Vattenfall’s processes. The UN Guiding principles
state that if all else fails, the company should end the business
relationship, and the more serious the violations, the faster the
company must act. Vattenfall’s Code of conduct for suppliers
does not include any regulations regarding such a last step,
and during the first screening round performed, Vattenfall did
not end its business relationship with any company. Without
proper, effective measures in place to reward the coal mines
that follow the human rights regulations and to punish those
who do not, the first steps of screening and dialogue might
not have the same effect.

20 Council of Europe (2016), Recommendation CM/Rec (2016) 3 of
the Committee of Ministers to Member States on human rights
and business, adopted 2nd March 2016.
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The Swedish national pension funds (the AP funds) have investments in Anglo American, BHP

Billiton and Glencore Xstrata, the three mining companies who in equal shares own Cerrejon.

The AP funds are not transparent about the dialogues that they are holding with companies

in order to influence them. It is not possible for external stakeholders to scrutinize the

dialogues. The AP-funds are of the view that Cerrején has dealt with the problems and are

now moving in the right direction. But accounts from community members differ from those

of the company on issues such as resettlements, consultations and water.

The AP funds - important financial actors
The Swedish national pension funds (AP funds), AP 1-7,
together hold nearly 1 500 billion SEK in pension assets'. The
biggest funds are AP1-APG, holding a total of around 1 230
billion SEK?, mainly through shareholdings in thousands of
companies. These funds administrate the national pension cap-
ital of Swedish workers and pensioners, and there is no possi-
bility to opt out of these funds. APs5 does not exist, and AP6
is not investing in listed companies, so this report focuses on
AP1-AP4 and AP7. AP7 is different from the others, as this
fund holds the premium pension capital for the nearly three
million Swedes who have not made an active choice to place
their capital elsewhere. Hence, it is possible to opt out of this
fund, unlike the other AP funds. AP7 holds 261 billion SEK of
premium pension assets’. The AP funds invest 36 billion SEK of
the Swedish pension capital in oil, gas, and mining companies*.
A major problem with the current system is the mandate
of the AP funds, which is formulated by the Swedish parlia-
ment. Currently, the AP funds are governed by a principle stat-
ing that “the AP funds shall take ethical and environmental
consideration without compromising the overall objective of
a high return™. This means that human rights and environ-
mental issues are explicitly subordinate to the main objective
of high returns.

Need for a new regulation

The Swedish government has no direct control over the AP
funds; they are regulated by a law adopted by the parliament.
‘The parliament has a specific pension group consisting of rep-
resentatives of the Moderate Party, the Liberal Party, the Chris-
tian Democrats, the Centre Party, the Social Democrats and,
since autumn 2014, the Green Party. In 2015, the directive for

1 API1-AP7’s websites, The figure is from the end of 2015/beginning
of 2016.

2 AP1-AP7’s websites, The figure is from the end of 2015/beginning
of 2016.

3 AP7, Annual report 2015

4 WWE, Du iger - AP-fondernas dgande av fossila reserver, 19th
March 2015

March 2016

the AP funds was supposed to be revised, following a lengthy
review. In June 2015, the Ministry of finance presented a pro-
posal on a new directive for the AP funds, which was endorsed
by the parliamentary pension group®. The proposal included
strengthened requirements in law on the AP funds in their
work with responsible investments and responsible ownership
and to promote a sustainable development.

The proposal was sent out for consultation during the
autumn. Following criticism of some of the aspects and due
to political disagreement on the proposal, it was put on hold
in December 2015. It is currently unclear whether there will be
any revised regulation for the foreseeable future.” Civil society
organisations have called on the government to move forward
with those parts of the proposal that dealt with sustainabil-
ity in order to ensure that the capital in the pension funds is
invested with respect for human rights, environment and cli-
mate and in accordance with international conventions.® In an
open letter in June 2016, 10 Swedish civil society organisations
called on the ministers in charge as well as the pension group to
introduce a new regulation on sustainability, since it is evident
that the current framework is insufficient in order to guaran-
tee responsible and sustainable investments by the AP funds’.

6 Regeringskansliet/Finansdepartementet (2015), Nya regler for

9  Forum Syd, WWF, Latinamerikagrupperna etc, Ge AP-fond-
erna ett tydligt ramverk for hillbara och ansvarsfulla investerin-
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We have found it important to move
forward regarding the AP funds’ sustaina-
bility work. It was an important part in our
previous proposal and now we want to
move forward on the issue. In the previous
proposal, we introduced for the first time
into the text of the law that the pension
funds shall take sustainability into account
and promote a sustainable development.
There were also clear formulations that the
funds shall work towards achievement of
environmental goals.”™

Per Bolund, Swedish Minister for financial markets, on a
new regulation for the AP funds in an article in Svenska
Dagbladet, 3rd May 2016

Dialogues

It has been 16 years since the AP funds were instructed to take
ethical and environmental concerns without compromising the
overall objective of a high return. Since then, the AP1-4 funds
have been working according to a principle of dialogue and
influence, rather than public ‘blacklisting’. AP1-AP4 has a joint
Ethical Council that coordinates all work concerning ethical
and environmental issues for the four funds. The Council is
composed of representatives from the funds only. There is no
independent body that examines whether, or to what extent,
the funds take into account environmental and human rights
issues. Once a year, the Swedish government presents a review
of the AP funds. The report is focused on yield, but also con-
tains information about how the funds handle ethical and
environmental issues.

'The Ethical Council holds proactive dialogues with the aim
to prevent and influence companies to act responsibly as well
as reactive dialogues with the aim to influence companies to
address violations of human rights, environmental concerns,
corruption etc. However, dialogues are only conducted with a
small number of the thousands of companies in the AP funds’
portfolios. In 2015, the Ethical Council had an ongoing dia-
logue with 178 companies'.

Out of a total of 254 incidents around which the Ethical
Council held dialogues with companies during 2015, 92 inci-
dents were related to violations of human rights.”> When a
dialogue following an incident is concluded, provided that
the objective is achieved, the Ethical Council monitors the
company for the next five years. If the Ethical Council’s dia-
logue has not produced the desired result after a maximum of
four years, the Ethical Council recommends the AP funds to
divest holdings in the company. A divestment decision is made
by each AP fund individually. At the end of 2015, the Ethical

10 Svenska Dagbladet, Bolund vill skaka liv i skrotat pensionsférs-

12 Ethical Council, Annual report 2015
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Cerrején coal mine

Council had recommended the AP funds to exclude 15 com-
panies, most of them in the mining or weapon industries.”

There is a lack of transparency around the dialogues. The AP
funds do not make information public about which compa-
nies they have a dialogue with, their demands or the responses
from the companies. However, the Ethical Council presents a
few examples in their annual report, and provides answers to
direct questions about the content of the dialogues.

AP7 has a dialogue of their own with companies, but some-
times they also collaborate with the other funds. AP7 has four
methods to influence the companies that they invest in: public
blacklisting, voting at the annual meeting, dialogue and legal
processes. For a public blacklisting, the relevant information
needs to be verified by the UN, the ILO, the Inter-American
Commission on Human Rights or other similar verification
source. AP7 has blacklisted 47 companies as of December 2015,
mainly because of their involvement in weapon industry, busi-
ness in occupied areas or violations of human rights and envi-
ronmental regulations in relation to mining and oil drilling™.

The AP funds and the Cerrején mine

‘The AP funds are investing more than one billion SEK in total
in the three owner companies of Cerrejon (Anglo American,
BHP Billiton and Glencore). In 2014, the investments were over
3 billion, but since the mining industry made significant losses
during the year, the value of the shares has dropped sharply.

Today, AP7 is satisfied with the way the Cerrején mine
is operated in Colombia, and they no longer have any ongoing
dialogue with, or pressure actions towards, the relevant com-
panies regarding the Cerrején mine. Since 2013, the opinion
of APy is that the Cerrején mine has improved their process
concerning forced evictions and their dialogue with the local
communities. Before 2013, they had concerns about the expan-

13 Ethical Council, Annual report 2015
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INVESTMENTS BY THE AP FUNDS IN CERREJON'S OWNER COMPANIES

Fund Date BHP Billiton Itd BHP Billiton plc Am:rri‘ga:z Glencore Total:
AP1 31 Dec 2015 177 713 620 18359 214 0 0 196 072 834
AP2 31 Dec 2015 79 258 000 45572000 7054000 14 607 000 146 491 000
AP3 31 Dec 2015 140 085 000 140 085000
AP4 31 Dec 2015 75900000 66000000 17 200 000 45200000 204300000
AP7 28 Jan 2016 247 759 976 148 686 176 45811 398 114 717 446 556 974 996
Total: 1243923830

sion of the Cerrején mine, and they still have the company
under surveillance.

AP7 states that the main reason for stopping the attempts
to influence the three owner companies is that there have been
positive changes, and they give some examples:

‘The companies are relatively transparent and open to
dialogue and are moving in a positive direction. They
have, for example, substantially expanded their consul-
tations with local stakeholders compared to a few years
back in time. The AP7 assessment is that the company
behind the Cerrején mine adheres to the regulations put
in place by for example the World Bank about handling
relocations and dialogues with local people and other
stakeholders. We have no information about ongoing
human rights violations neither from the Inter-Ameri-
can Commission on Human Rights, national courts or
other sources of verification.”

AP7 states that they are monitoring the development of the
case, and if they receive information about the three compa-
nies not fulfilling their responsibilities, they will make a new
assessment.

The Ethical Council has not had any direct contacts
with the Cerrején mine, but they have ongoing dialogues with
the three owner companies, which have mining operations
around the world. The Cerrején mine has not been in focus
for these dialogues during recent years, and the Ethical Coun-
cil states that they have not had any reports about problems in
the Cerrején mine for several years:

Around the year 2000, there were several extensive relo-
cations of the local population, which were not con-
ducted in a correct way and that created tensions in the
area. In 2006, the Cerrején company started a compre-
hensive action program on human rights, that among
other things focused on handling possible relocations
correctly. Today the company has comprehensive pro-
grams and is reporting on their human rights work,

15 Charlotta Dawidowski Sydstrand, Sustainability Strategist at
AP7, email interview, 25t February 2016

Source: The AP funds 2016

ongoing displacements etc. The Ethical Council has not
received any report for several years specifically focused
on possible problems related to the Cerrején mine.
However, the Ethical Council states that elaborate
reports in which all stakeholders’, including companies,
views on various issues are highlighted are valuable.
They give the Council a basis to continue engaging with
the company regarding any outstanding issues.

The Ethical Council also has an ongoing dialogue with the
three owner companies on the issue of fresh water in relation
to mining and describes the Cerrején mine as a company that
handles the water situation in a satisfying way.

Colombia is currently suffering from an extremely
severe drought, which is considered to be caused by

the weather phenomenon El Nifo. The region La Gua-
jira, where the Cerrején mine is located, is hit hard, but
there is also generally a recurrent problem of drought
in the area. In 2011, the Colombian state built the Cer-
cado Dam, which dammed up the Rancheria River that
runs through La Guajira and which is located upstream
of the Cerrejon mine. The purpose of the dam was

to ensure access to water for local communities when
drought occurred.

The drought and the damming of the river have cre-
ated major problems for the local indigenous population
Waytu who are dependent on the water of the river.
The Waytu people have requested at the Inter-Amer-
ican Commission for Human Rights (IACHR) that
the dam should be opened to give them access to water.
The Cerrején mine, which is located downstream of the
dam, has publicly reported that they mainly use water,
around 85 per cent, which is in-between the coal depos-
its and which is contaminated and not fit for drinking.
The remainder of the water used is fresh water and Cer-
rejon uses less than one-fifth of the water that their per-
mit gives them the right to do. The drought has meant
that many wells have dried up and Cerrején has there-
fore increased its distribution of fresh water in tanks for

16 John Howchin, Secretary General, the Ethical Council, email
interview, 18th September 2015
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the local population. The Ethical Council conducts a
dialogue on the use of fresh water with the three owner
companies of Cerrején.”

Conclusions

Today there is a growing awareness of the huge challenges for
the financial sector regarding institutional investments and
their implications on human rights, climate and environment.
There is also a growing awareness among citizens and consum-
ers about the implications of how financial capital is being
managed and invested. Demands are being raised on banks,
insurance companies and pension funds that they invest their
capital in a responsible and sustainable way.

In the budget proposition in spring 2016, the Swedish gov-
ernment presented a new target for financial markets stat-
ing that the financial system shall contribute to a sustainable
development. The different actors of the financial markets shall
consider environmental, social and governance aspects.” As
government agencies, the requirements on responsibility and
sustainability of the AP funds’ investments should be high.
But recent reports by both civil society as well as media show
that the AP funds have investments in companies that con-
tribute to violations of human rights, environmental damage
and climate change.

AP1-4 as well as
APy are all aware that there have been problems regarding
aspects such as resettlements, consultations with communities
and access to water, but they are of the view that both Cerrejon
and the owner companies have dealt with the problems and
are now moving in the right direction. According to them, the
Cerrején mine has sufficient action programs on human rights
and handles relocations correctly. But accounts from commu-
nities differ from reports by the company and problems remain.
Communities bear evidence of inadequate resettlements and
difficulties to sustain their livelihoods there, to the extent that
families have moved back to their original sites. Consultations
have often been insufficient. The Ethical Council is of the view
that Cerrejon deals with the issue of water in a satisfying way.
Butaccording to community members, the water provided by
Cerrején in tanks is not solving their problem of lack of access
to water. The communities and Cerrejon have different views
on whether the company is causing a lack of fresh water due
to the amounts of water needed in the coal production. There
are still problems with resettlements and the Ethical Council
needs to closely monitor the case of a resettlement agreement
of one of the communities (Tabaco) dating back to 2008, that
has not yet been fulfilled. The AP funds also need to be aware
of the latest controversy around Cerrején’s plans to divert the
water course of the stream Bruno, which is strongly opposed
by the local people in the area.

The AP funds still have work to do in order
to be as transparent as should be required by a state agency

17 John Howchin, Secretary General, the Ethical Council, email
interview, February 2015

18 Regeringskansliet (2015), Regermgen driver pa for en hall-

bar ﬁnansmarknad http I/
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and a responsible financial actor. They lack in transparency as
regards for example the dialogues that they are holding with
companies to improve their behavior. It is not possible to see,
neither in the annual report of the Ethical Council nor on the
web, which companies they are conducting dialogues with or
which mines and incidents the dialogues concern. The out-
comes of the dialogues are also not publicly available, unless in
some highlighted examples. Hence it is not possible for external
stakeholders to evaluate the strategy of dialogues, to see which
demands have been raised or to follow if the dialogues have been
successful. The Swedish government states in its communica-
tion to the Parliament on Policy Coherence for Development
in May 2016 that it is important with increased transparency
for the financial sector, so that investors and depositors can
make well informed decisions. The government states that there
is an extensive work going on globally in the financial sector
regarding its responsibilities.”

The Ethical Council sees the dialogues as their
most important instrument to achieve change and influence
companies to act more responsibly. Selling their shares is the last
resort. The AP1-4 funds argue that they often find it more effec-
tive to keep the investments and try to influence the compa-
nies through dialogues, even if it concerns controversial invest-
ments. Transparency is a key issue here. It must be possible for
external stakeholders to scrutinize the dialogues.

If the dialogues are to be an effective instrument, it is impor-
tant that the institutional investor has some leverage to prevent
or mitigate a negative impact. Since the AP funds often are
minority shareholders, it is critical that they are able to influ-
ence other shareholders of the concerned company to address
the situation as well. The AP funds can also hold dialogues
with authorities and relevant industry associations and work
for behavior changes in the sector or industry.?

The Ethical Council states that the problems have to be
obvious and well documented?. But there have been many
cases during the last years were civil society and media have
reported about serious problems and violations of human rights
in connection to operations by companies, where the AP funds
have investment. Many of these cases are well documented.

The AP funds are often minority
shareholders in the companies where they invest. It has been
debated to what extent institutional investors have a respon-
sibility for the activities of a company, where they are minor-
ity shareholders. The UN Office of the High Commissioner
for Human Rights (OHCHR) has stated that the UN Guid-
ing principles apply to all institutional investors, even if they

19 Regeringskansliet (2016), Regeringens skrivelse 2015/16:182, Poli-
tiken for global utveckling i genomférandet av Agenda 2030,
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20 UN Office of the ngh Lommlssmner for Human Rights, The
issue of applicability of the Guiding principles on business and
human rlghts to minority shareholders, 26th April 2013 heep://
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Village site at Patilla

are holding minority shareholdings®. The relative size or per
centage of the share that an institutional investor holds in
a company is not a factor in determining whether there is a
business relationship or whether the UN Guiding principles
apply. Hence, the AP funds have a responsibility even if they
are minority shareholders.

In its annual report, the Ethical
Council lists media, branch organisations, authorities, courts,
UN agencies and other investors as verification sources®. AP7
lists the UN, International Labour organization (ILO) and the
Inter-American Commission on Human Rights. The Ethi-
cal Council welcomes reports and information from different
stakeholders, but it is not clear how they ensure that they are
holding independent, relevant and updated information on a
continuous basis on the situation in the areas where companies,
where they are holding shares, operate. This kind of informa-
tion is important in order to be able to verify the information
provided by the companies.

According to
the UN Guiding principles on business and human rights, in
a situation where a shareholder lacks the leverage to prevent

22 UN Office of the High Commissioner for Human Rights, The
issue of applicability of the Guiding principles on business and

23 Ethical Council, Annual reports 2014 and 2015

or mitigate adverse impacts and cannot increase its leverage,
it should consider ending the relationship. The severity of the
human rights abuse is an important factor in determining
whether to continue the relationship or to end it. In any case,
for as long as the abuse continues and the investor remains in
the relationship, it should be able to demonstrate its own ongo-
ing efforts to mitigate the impact*.

It is debated whether public blacklisting or dialogues are
the most efficient means to influence companies involved in or
connected to human rights violations. The different AP funds
have chosen different approaches in this regard. AP7 has public
blacklisting as one of their methods to influence the companies
that they invest in. AP1-4 funds have investments in a number
of companies that AP7 has blacklisted. The Ethical Council of
AP1-4 has several times stated that they believe that it is better
to influence the mining companies that violate human rights
and commit environmental crimes through pressure and dia-
logues rather than withdrawing from the investment®. It is,
however, not possible to evaluate to what extent the AP funds
are successful in their dialogues, because of the lack of trans-
parency around the dialogues.

24 UN (2011), Guiding principles on business and human rights,
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The following are recommendations to different stakeholders:

The mining company Cerrejon
and the owner companies

Seek to obtain enough leverage in order to be able to
influence the companies, for example through influenc-

Comply with international standards and guidelines,
such as the UN Guiding principles on business and
human rights, and national legislation related to extrac-
tion of natural resources and mining.

Fully compensate community members, who have been
evicted due to expansion of the mining operations, for
lost assets.

Fulfill resettlement agreements and ensure that
resettled community members are not worse off com-
pared to before the eviction. Ensure that resettled com-
munity members have sufficient means for sustaining
their livelihoods.

There should be no diversion of the Bruno stream in order
to expand the mining into the river basin.

Energy utilities - Vattenfall

Introduce full transparency in the hard coal supply chain
and be transparent about the exact origin of the imported
coal, i.e. disclose the mine origin of the coal.

Ensure that the screening process of the mining com-
panies in Colombia complies with requirements for an
enhanced human rights due diligence for high risk sectors
and high risk areas. Publicly disclose the results of the
individual screening of mining companies.

Carry out in-depth Corporate Social Responsibility
assessments of the coal mines, either on own behalf or
through Bettercoal. The assessments should be carried out
by independent assessors and include participation of all
relevant stakeholders, access to information and transpar-
ency of conclusions and recommendations.

Use the leverage to mitigate negative impact on commu-
nities of the mining operations and to change the struc-
ture of Bettercoal towards more transparency and real
influence by those who are negatively affected by the coal
mines.

Introduce an exclusion strategy, which will apply if the
dialogues do not succeed.

Institutional investors - the national pension funds

(AP funds)

Introduce full transparency on the dialogues with mining
companies, such as which mines and incidents the dia-
logues concern, the demands on the companies as well as
the outcomes of the dialogues.

Actively seek information from all relevant stakehold-

ers in order to complement information from the mining
companies.

ing other shareholders and holding dialogues with indus-
try associations.

Have a clear exclusion strategy, which will apply if the
dialogues do not succeed.

The Swedish government

Introduce legislation on mandatory human rights due dil-
igence for state-owned companies.

Adopt legislation on mandatory human rights due dil-
igence for companies operating in high risk sectors and
high risk areas.

Introduce requirements on transparency in the supply
chain in the ownership directive for state-owned compa-
nies.

Propose and adopt legislation with requirements on sus-
tainable and responsible investments by the national pen-
sion funds (AP funds), as part of a new ownership direc-
tive.

Analyse in-depth how Swedish legislations and policies
comply with the UN Guiding principles on business and
human rights and address possible gaps. Conduct the
baseline study that is envisaged in the national action
plan on business and human rights.

The Colombian government

Ensure that prior consultations with communities
impacted by the mining operations or expansion of the
operations are conducted properly and in a free and
informed manner.

Introduce mechanisms for the provision of effective rem-
edy for community members that have been affected by
human rights violations in relation to mining projects.
Take adequate measures for the prevention of violations
of human rights against community members, workers
and other stakeholders in La Guajira. Improve the secu-
rity around the mines.

Conduct independent surveys and investigations on the
impacts of the mining on the local environment, health,
livelihoods and human rights.

Guarantee the right of communities to a healthy environ-
ment and apply the precautionary principle enshrined in
the Colombian constitution.

Ensure implementation of the UN Guiding principles on
business and human rights.

Respect the ILO Convention 169 on indigenous peoples’
rights, which Colombia has ratified. Respect indigenous
peoples’ rights to their territories.



Photographer: Friends of the Earth Scotland

The consequences of the Colombian

coal mining are the joint responsibility of
those running the mine and importing the
coal. Our message to Vattenfall and the
pension funds that invest in Cerrejon is
that we have to create an ethical basis for
the extraction of natural resources and an
awareness of how things really are in the
areas that are being exploited. Industrial-
ists, shareholders and importers probably
see things differently compared to those

living in the areas where the coal is mined.

If you invest in other countries and import
materials or commodities you have to
understand what the situation is like for
the people living there. Colombia is trying
to build peace, but peace won't be possi-
ble if people are being displaced.”

Danilo Urrea, CENSAT/Friends of the Earth Colombia,
interviewed by Forum Syd in Stockholm, October 2015

Samuel Arregéces and Danilo Urrea in Scotland October 2015.

| would urge Vattenfall and the pension
funds to come here. Then they will see
how we live, with rootlessness, loss of
culture, and the pollution of water and
soil.  would also urge them to cooperate
with the villagers to find solutions to our
problems.”

Samuel Arregéces, from the Afro-Colombian commu-
nity of Tabaco, interviewed by Forum Syd in Stockholm,
October 2015
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ACM Authority for Consumers and Markets
ANLA National Authority of Environmental Licenses
CSR Corporate Social Responsibility

ESMAD  Mobile Anti-Disturbance Squadron

FDI Foreign Direct Investment

FPIC Free, Prior and Informed Consent

IACHR Inter-American Commission on Human Rights
IFC International Finance Corporation

ILO International Labour Organisation

NGO Non-Governmental Organisation

OHCHR  The UN Office of the High Commissioner for Human Rights

PCD Policy Coherence for Development
RAP Resettlement Action Plan
UN United Nations

Links to photographers:

Javier De la Cuadra:
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ANNEX: RESPONSE FROM THE ETHICAL COUNCIL, THE AP FUNDS

¢ ethical council

ACOLLABORATION BETWEEN THE FIRET, SECOND,
THIRD AHD FOURTH SWEDISH NATIONAL PENSION FUNDS

Hej Sofia och Karin,

Etikradet hanvisar till det svar ni fick den 18 september dar Etikradet ger sin syn pa den
historiska problematiken kring Cerrejon och gruvor generellt. Vad géller Etikradets process
sa ar det synd att er rapport ar forsenad. Val genomarbetade rapporter dar samtliga
intressenters, inklusive bolagens, syn pa olika fragor belyses ar vardefulla fér Etikradet. De
ger oss ocksa underlag att arbeta vidare med bolaget och eventuellt diskutera ansvar for
utestdende fragor. Moten med representanter fran utsatta omraden, likt det méte med
Samuel Arregoces fran Tabaco ni arrangerade den 20 oktober &r utmarkt, men baserat pa
den information ni gav oss utgick Etikradet fran att det skulle féljas av en rapport med
konkreta fakta fran omradet. Nagon sadan har vi dock dnnu inte sett.

Likval har Etikradet undersokt ndrmare den kritik Samuel framfért mot bolaget Cerrejon.
Etikradet uppfattade under motet att kritiken framst berér tva saker, dels bristen pa vatten/
att bolaget Cerrejon styr tillgangen till vatten genom sin distribution och dels att byggandet
av ett utlovat aktivitetshus fér Tabaco inte genomforts.

Vatten i omradet

Som ni vet lider just nu Colombia av extremt svar torka, som anses bero pa vaderfenomenet
El Nifio. Omradet La Guajira, dar Cerrejongruvan ligger, ar hart drabbat men det ar ocksa
generellt ett aterkommande problem med torka i omradet. Den colombianska staten
uppforde 2011 Cercado-dammen, vilket damt upp Rancheria-floden som I6per genom La
Guajira och som ligger uppstroms till Cerrejongruvan. Syftet med dammen var just att
sakerstalla tillgangen till vatten for lokala samhallen nar torka uppkom. Torkan och
uppddamningen av floden har skapat stora problem for den lokala ursprungsbefolkningen
Wayuu vilka lever av flodens vatten. Wayuu folket har infér interamerikanska kommissionen
for manskliga rattigheter (IACHR) begért att dammen ska 6ppnas for att ge dem tillgang till
vattnet.

Cerrejongruvan som ligger nedstroms fran dammen har publikt redovisat att de
huvudsakligen anvander vatten, runt 85%, som finns mellan kollagren och som &r férorenat
och inte tjanligt som dricksvatten. Det resterande vattnet som anvands ar farskvatten och
Cerrejon anvander mindre an en femtedel av det vatten deras tillstand ger dem ratt att gora.
Torkan har resulterat i att manga brunnar torkat ut och Cerrajon har darfor 6kat sin
distribution av farskvatten i tank till lokalbefolkningarna. Etikradet for dialog kring
farskvattenanvandningen med de tre dgarbolagen till Cerrejon.

Tobaco

Som vi tog upp i det svar ni fick den 18 september sa forekom kring millinieskiftet
omflyttningar av lokalbefolkning som inte genomférdes pa ett korrekt sitt och som skapade
motsattningar i omradet. Tabaco, som Samuel Arregoces representerar, och Cerrejon slot
efter omfattande férhandlingar ett avtal i december 2008 kring bland annat ekonomisk
ersattning samt kring dteruppbyggnaden av Tabaco i ett nytt omrade och staden Hatonuevo

info@ethicalcouncil.com  www.ethicalcouncil.com
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ACOLLABORATION BETWEEN THE FIRET, SECOND,
THIRD AHD FOURTH SWEDISH NATIONAL PENSION FUNDS

ansvarar rent legalt for det projektet. Cerrejon rapporterar I6pande kring de ataganden man
gjorde 2008 och den 14e rapporten fran november 2015 pekar pa att parterna, Hatonuevo,
Tabaco och Cerrejon har svart att enas om var man vill pabérja bygget och det har blivit en
rattslig fraga vilket paverkar Etikradets mojligheter att fa fram information.

Etikradet for som tidigare namnts I6pande dialoger med manga gruvbolag. Gruvbranschen &r
problematisk vilket var skalet till det gruvprojekt Etikradet genomfordes for ett par ar sedan.
Manskliga rattigheter var i fokus i projektet, men som Etikradet rapporterade i arsrapporten
for 2014 var det tydligt att de flesta bolagen da arbetade med att tolka och forsta hur de s k
Ruggie Principerna skulle implementeras och vilka nya policyer och ledningsprogram, som
bolagen behovde utveckla for att kunna félja principerna. Etikradets bild &r att det har
arbetet pagar i alla brancher just nu, inte bara gruvbranschen.

Etikradet har i sin dialog med bolaget BHP Billiton angaende deras atgardsplaner kring
dammolyckan i Mariana, Brasilien ocksa tagit upp Cerrejongruvan och meddelat att vi
aterkommer med ytterligare fragor nar vi fatt er rapport. Detsamma galler bolagen Anglo
American och Glencore, som alla tre tillsammans delar pa dgandet av Cerrejon. Anglo
American ingar i gruvprojektet, vilket Etikradet namnde i diskussionen med Samuel
Arregoces. (Analyserna som bildar underlaget till Etikrddets gruvprojekt ar enbart internt
arbetsmaterial dar analysmodellen &gs av tredje part). Etikrddet anvdander materialet fran
gruvprojektet pa manga satt i sina fortsatta dialoger med de berérda bolagen men det finns
for narvarande inga planer pa ett nytt projekt. Etikrddet har manga branscher att arbeta
med och vi ska fordela de begrdnsade resurser vi har pa basta satt.

Etikradet presenterar sin arsrapport i april.
Etikradet ser garna att vara svar i sin helhet publiceras som appendix till er rapport.

Med basta halsningar,

Wik Nywh_—

Ulrika Danielson John Howchin
Etikradets ordférande 2016 Generalsekreterare for Etikradet
E-mail: Ulrika.Danielson@ap2.se E-mail: john.howchin@ethicalcouncil.com

info@ethicalcouncil.com  www.ethicalcouncil.com
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AS BLACK AS COAL

Business enterprises are important actors in global
development today. It is critical that the companies respect
human rights in all their operations and also monitor

their suppliers’ activities. States have a responsibility to
have effective legislation in place to prevent and address
human rights violations by businesses. Mining is an
example of a high risk sector and Colombia is a difficult
market with increased risks for human rights abuses.

This report discusses business and human rights with
examples from coal mining at Cerrején in Colombia -

one of the world’s largest open pit coal mines. Sweden’s
largest state-owned company Vattenfall is buying coal
from Colombia. The national pension funds (the AP funds)
hold investments in the international mining companies
who own Cerrején.

Which policies does Sweden have in relation to sustainable
business and human rights? Which are the roles and
responsibilities of states, companies and institutional
investors? How do Vattenfall and the AP funds live up to
their responsibilities? The voices and accounts of affected
communities, particularly in relation to involuntary
resettlement, inadequate consultation processes, water
scarcity and current plans by the company to divert a river,
show that there are big challenges for businesses and
investors involved in mining in a country like Colombia.

FORUMSYD

Box 154 07
Katarinavagen 20
104 65 Stockholm
Sweden
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